
 

Towards an International Antitrust Regime   
 

 
I.​ Objectives of Antitrust Laws 

The primary object of antitrust law is to ensure a competitive economy to provides a product or a service to the 
consumer at the lowest possible price, and the consumer has a real choice among a diversity of products. 
Anti-competitive policies are prevalent in the manufacturing and service sectors. Big Tech (Google, Amazon, 
Facebook, Microsoft, and Apple) has become the eye of the storm when disrupting the efficiency of market 
competition. The House Judiciary Subcommittee on Antitrust submitted a report to the US Congress 1 that 
listed down the various anti-competitive practices of Big Tech companies. The major allegations against the 
companies were that they had an unfair advantage over nominal competitors in terms of possession of data. 
Multiple lawsuits were filed against the Big Tech firms for violating competition laws.  
The verdict of the lawsuit filed against Google came out in August 2024. Justice Mehta of the Columbia 
District Court ruled that Google has a monopoly in two relevant product markets: general search services and 
general search text advertising2. Entering into illicit deals with equipment manufacturers like Samsung and 
Verizon, which made Google the default web browser on their devices. Google was found to have no real 
competitor; its queries on general search engines increased from 80% in 2009 to 90% in 20203. Google’s 
practices were deemed to be anti-competitive on three grounds:  
A.​ Foreclosure of a substantive market share 
B.​ Large-scale data collection that denied its rivals access to sufficient consumer data 
C.​ Reduction of incentives for local competitors to innovate and invest in the markets.  
  

 

II.​ Big Tech and Anti-Competitive Practices  
The large market share of Big Tech companies like Apple, Microsoft, Meta, and Alphabet is due to 
technological superiority and anti-competitive practices. The logic of network effects4 states that the value of a 
product is dependent on the size of its user base5. A potential social media user will only use a platform that has 
a high number of existing users. Research conducted by NFX revealed that 65% of the top tech companies that 
did not use network effects employed defensibilities such as economies of scale and scope to grow. The valuation 
of these companies stagnated at $ 1-2 billion as compared to those with less than ten times the valuation of 
companies like Apple and Meta6. Network effects and increasing returns to scale create a winner-takes-all market 
where there is competition for the market rather than competition in the market. Tech leaders often acquire 
start-up companies to prevent them from becoming serious competitors, which is known as the Kronos effect6. 
This reduces the incentive of venture capitalists to invest in smaller firms7. However, pre-emption of rivals is not 
the only incentive behind mergers and acquisitions. On some occasions, the start-up can bring innovative ideas 
and solutions whereas the incumbent firm can provide the necessary resources for technological development8. 
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The mergers can be vertical (acquisition of companies at different stages of the supply chain) or horizontal 
(acquisition of companies at the same stage of the supply chain). The acquisition of WhatsApp under the 
umbrella of Meta involved a massive transfer of data from the latter to the former. The transferability of data 
without the substantive consent of users led to widespread concerns regarding the privacy of data9. With 
Instagram, WhatsApp, Facebook, and Messenger, the company owns some of the world’s most trafficked 
websites10.  
 
The dominant players can leverage their position to create entry barriers for nascent firms11. They function as 
gatekeepers because they not only control the primary digital filters but also control the fate of the companies 
that depend on them. For instance, Amazon has held a dominant position in the field of e-commerce for more 
than 10 years now. Lock-in effects and the broad choice of products discourage the consumer from moving 
away from the incumbent12.   The Most Favoured Nation (MFN) clause used by these companies ensures the 
lowest price to the buyer. This seemingly pro-competitive clause can be counterproductive as it prohibits 
potential buyers from doing business with the seller’s competitors. Amazon’s MFN clause prevented third-party 
sellers from selling their products on any other online platform for a lesser price13.  
 

III.​ Intellectual Property and Antitrust  
A fundamental feature of the globalised economy is that there are massive fixed costs in the development of 
technology and lower variable costs of the reproduction of technology. Opponents of Intellectual Property 
Rights (IPR) argue that dominant companies enjoy market power, enabling them to escape the competitive 
pressures from commercial competitors14. This highlights the incentive of companies to use research of another 
firm to make a similar product with brand identifier modifications. However, the protection of IPR of the 
innovator can have adverse consequences for free market competition. In such a scenario, the goals of antitrust 
laws and IPR are divergent15. IPR protects the rights of the monopolist, whereas antitrust laws are designed to 
protect consumer welfare.  Legal precedent, especially in the US,A has protected the right of the innovator to 
(not) grant licenses to competing companies. In a case involving the refusal of Xerox to sell service manuals to 
competitors, the USA apex court ruled that such non-sharing of technology should not be considered to be a 
violation of antitrust principles. In another judgment, the court opined that companies don’t have an antitrust 
obligation to share their intellectual property with a competing company16. 
 

IV.​ Antitrust Enforcement in the USA 
Increasing competition among firms and decreasing nominal prices formed the social context in which antitrust 
legislation emerged in the USA. Survival incentives led to companies centralising their operations and reducing 
competitive pricing pressure. Three vehicles were used by the competitors to coordinate their operations: simple 
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combinations, pools and corporations17. The 19th century in the US was known as the Gilded Age because it 
witnessed the accumulation of wealth by the ‘Titans of Industry’  
The Sherman Antitrust Act was the first policy attempt to counterbalance concentrated economic power that 
might lead to unfair trade practices. The Sherman Antitrust Act of 1890 was the first attempt to counter 
monopolisation. Sweeping powers were given to the federal government to initiate proceedings against trusts to 
dissolve them18. The Sherman Act was succeeded by the Federal Trade Commission (FTC) and the Clayton Act. 
The Clayton Act painstakingly defined illicit anti-competitive practices like mergers, acquisitions, interlocking 
directorates, and price discrimination in many ways.  The FTC Act created a new independent agency to 
prevent unfair competition19. There are two kinds of remedies for anticompetitive practices: behavioural 
remedies and structural remedies. The former prevents firms from engaging in anticompetitive behaviour. 
Structural remedies involve changes in the ownership of a particular company by breaking it up or reversing 
merger agreements. The previous structural divisions of AT&T and Standard Oil cannot serve as models to 
evaluate the impacts of the breakup of companies. Unlike AT&T, the breakup of companies like Alphabet 
would involve a division of intangible assets20.  
 

V.​ Towards a Global Antitrust Framework  
Competition among transnational firms has transcended national borders despite the antitrust laws remaining 
primarily restricted to particular nations. There have been various attempts at creating a global antitrust 
framework. The Havana Charter, developed after World War II introduced uniform competition rules. The 
failure of the Havana Charter paved the way for another attempt to unify antitrust laws by the United Nations 
Economic and Social Council. The Doha Declaration of 2001 enunciated core principles of global 
competitiveness, including transparency, non-discrimination, and procedural fairness21 
The basis for advocating a global framework of antitrust law is the inconsistency between different national 
laws. In the USA, antitrust laws are governed by the motive of enhancing consumer welfare. On the other hand, 
Japan’s antitrust laws are aimed at fulfilling the industrial policy objective. In turn, there is a leniency towards 
cartel formation and economic integration. Multiple structural reasons back the arguments for a greater global 
convergence on antitrust policies:  
A.​ Monopolistic trade practices disrupt global financial flows 
B.​ The existence of international cartels poses a serious challenge to the jurisdictional authority of sovereign 

states to prevent such cartelisation  
C.​ Transnational Corporations face the cumbersome challenge of changing their business practices according 

to the varying legal frameworks of different countries22. 
Notwithstanding critics of such a ‘one size fits all’ solution, there is a broad agreement on the need for such a 
framework. A legitimate expression of aspirations of the international community and transnational firms 
would require addressing certain key issues. Firstly, the scope of the agreement in terms of the range of business 
transactions and arrangements covered needs to be unambiguously enunciated.  
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The clauses dealing with concerted practices ought to distinguish between horizontal (cartelisation) and vertical 
competition (integration). The definition of monopoly must be enunciated in the case of single-firm conduct23  
The US’s experience of antitrust enforcement gives us a valuable understanding of the constituents of a good 
enforcement policy. Breaking up monopolist firms has not stalled the anti-competitive behaviour of industry 
leaders. Breaking up a firm like Google will lead to the replacement of one monopoly with another. Instead, 
provisions prohibiting Google from entering into agreements with smaller platforms to make Google their 
default search engine will ensure the robustness of competition. In the European Union, new devices come with 
a start screen wherein users can choose their default search engine from a plethora of options. Similarly, 
reforming the structure of the board of decision-makers will reduce unilateral anti-competitive behaviour. The 
biggest advantage enjoyed by Big Tech is access to the data of millions of users. Adding an interoperability clause 
to antitrust enforcement will ensure that consumer data does not become a monopoly of the industry leaders. 
Interoperability requires Big Tech to share consumer data with its competitors to create a level playing field24.   
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